AMENDATORY SECTION (Amending WSR 24-11-121, filed 5/21/24, effective
7/1/24)

WAC 296-15-121 Surety for a self-insurance program. (1) What
is surety? Surety is the legal financial guarantee each self-insurer
must provide to the department for its self-insured workers' compensa-
tion program. Failure to provide surety in the amount required by the
department will result in the withdrawal of the self-insurer's certif-
ication. If a self-insurer defaults, the department will use its sure-
ty to cover these costs.

(a) Surety for all entities must be provided on the department's
form. The original will be kept by the department. Surety must cover
all self-insurance claims liabilities associated with the claims oc-
curring during the time an employer functions as a self-insurer. ( (B
etuding—publice——entities—and—greoupss)) Surety amounts for public enti-
ties and groups are covered by WAC 296-15-151 and 296-15-161 respec-
tively.

(b) Surety may not be used by a self-insurer to:

(1) Pay its workers' compensation benefits; or

(ii) Serve as collateral for any other banking transactions.

(c) Surety is not an asset of the self-insurer and will not be
released by the department if the self-insurer files a petition for
dissolution or relief under bankruptcy laws.

(d) The department will determine the amount of surety each self-
insurer must provide annually. Surety can also be determined by an in-
dependent qualified actuary (associate or fellow of the casualty ac-
tuarial society). The surety estimate is subject to the approval of
the department's actuary.

(e) Surety may be increased by a maximum of 25 percent of the es-
timated claim liabilities. These increases will be based on the self-
insurer's credit rating or the director's discretion.

(f) Surety for privately held entities are required to submit au-
dited financial reports prepared by a certified public accountant an-
nually. Failure to provide timely updates will result in increased
surety requirements. If the latest financial reports are older than 12
months past their fiscal year, surety will be increased by 10 percent
over the required surety calculated by the department. If the latest
financial reports are older than 24 months, surety will be increased
by 25 percent over the required surety calculated by the department
and the department will proceed to decertify the employer from self-
insurance.

(2) What types of self-insurance surety will the department ac-
cept? The department will accept the following types of surety:

(a) Cash, corporate, or governmental securities deposited with a
department approved escrow agent and administered by a written agree-
ment L&I form F207-039-000 between the department, self-insurer and
escrow agent. Use L&I form F207-137-000 for any rider/amendment to the
escrow account.

An escrow account may not be used by the self-insurer to satisfy
any other obligation to the bank which maintains the escrow account.

(b) A bond on L&I form F207-068-000 written by a company approved
to transact surety business in Washington. Use L&I form F207-134-000
for any rider/amendment to the bond.

(c) An irrevocable standby letter of credit (LOC) on L&I form
F207-112-000 1if the self-insurer has a net worth of at least
$500,000,000. Use L&I form F207-111-000 for any rider/amendment. LOCs
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are subject to acceptance by the department. Acceptance includes, but
is not limited to, approval of the financial condition of the issuing
or confirming bank.

(1) The issuing or confirming bank must have a location in Wash-
ington. The bank must provide the department with an audited financial
statement or call report made to the banking regulatory agencies for
the most recent fiscal year. An audited statement/call report is due
at LOC issuance and annually while the LOC is in effect.

(ii) The self-insurer must provide the department a memorandum of
understanding on L&I form F207-113-000 showing the self-insurer's
agreement with the following conditions:

(A) The department will automatically extend an LOC for an addi-
tional year unless notified otherwise by registered mail at least 60
days prior to expiration.

(B) If the department is notified an LOC will not be replaced,
and the self-insurer fails to provide acceptable replacement surety
within 30 days of notice:

(I) The department will draw the full value of the LOC. All pro-
ceeds of the LOC will be deposited with the department;

(IT) Accrued interest in excess of the surety requirement will be
returned semiannually to the self-insurer; and

(ITI) If acceptable replacement surety 1is later provided, the
proceeds of the LOC and accrued interest will be returned to the self-
insurer.

(C) If the self-insurer defaults on the payment of workers' com-
pensation benefits and has failed to provide acceptable replacement
surety for an expired LOC:

(I) The title to the proceeds will be transferred to the depart-
ment; and

(IT) The proceeds and accrued interest will be used to pay the
self-insurer's workers' compensation benefits.

(D) If the self-insurer defaults on the payment of workers' com-
pensation benefits and has an LOC in force:

(I) The department will draw the full value of the LOC. All pro-
ceeds of the LOC will be deposited with the department; and

(IT) The proceeds and accrued interest will be used to pay the
self-insurer's workers' compensation benefits.

(iii) If the self-insurer provides another acceptable type of
surety in the amount required by the department, the department's in-
terest in the LOC will be released.

(iv) All legal proceedings regarding a self-insurer's LOC will be
subject to Washington laws and courts.

(3) When could a self-insurer's surety level change-?

(a) Surety will be maintained at the current level unless the de-
partment's estimate or an independent qualified actuary's estimate of
the self-insurer's outstanding claim liabilities changes by more than
$100,000.

(b) Surety changes are due by July 1st of each year.

(4) How does the department determine the required surety level?
The department analyzes each self-insurer's loss history using incur-
red development, paid development or other department approved actua-
rial methods of loss development.

(5) What is considered reinsurance? For the purposes of Title 51
RCW, excess insurance and reinsurance mean the same thing.

(6) May a self-insurer reinsure part of its liability?

(a) A self-insurer may reinsure up to 80 percent of its liability
under Title 51 RCW.
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(b) The reinsuring company and its personnel are prohibited from
participating in the administration of the responsibilities of the
self-insurer.

(c) Reinsurance policies issued after July 1, 1975, must include
endorsements which state (a) and (b) of this subsection.

(d) The self-insurer must:

(1) Notify the department of the name of the insurance carrier,
the extent and coverage period of the policy; and

(ii) Submit copies of all reinsurance policies in force including
all modifications and renewal provisions.

(e) The department may accept a certificate of insurance on L&I
form F207-095-000 in place of the policy if the certificate certifies
all coverage conditions and exceptions and that the reinsurance compa-
ny and its personnel do not participate in the administration of the
responsibilities of the self-insurer under Title 51 RCW.

(7) What if a self-insurer ends its self-insured workers' compen-
sation program? If a self-insurer voluntarily surrenders certification
or has its certificate involuntarily withdrawn by the department, the
former self-insurer must continue to do all of the following:

(a) Manage and pay benefits on claims incurred during its period
of self-insurance. Claim reopenings and new claims filed for occupa-
tional diseases incurred during the period of self-insurance remain
the obligation of the former self-insurer.

(b) File gquarterly and annual reports as long as dquarterly re-
porting is required; and submit audited financial reports prepared by
a certified public accountant annually. A former self-insurer may ask
the department to release it from quarterly reporting after it has had
no claim activity with the exception of pension or death benefits for
a full year.

(c) Provide surety at the department required level. The depart-
ment may require an increase in surety based on annual reports as they
continue to be filed. Surety will not be reduced from the last re-
quired level (while self-insured) any sooner than three full calendar
years after the certificate was terminated. A bond may be canceled for
future obligations, but it continues to provide surety for claims oc-
curring prior to its cancellation.

(d) Pay insolvency trust assessments for three years after sur-
render or withdrawal of certificate.

(e) Pay all expenses for a final audit of its self-insurance pro-
gram.

(8) When could the department consider releasing surety to a for-
mer self-insurer or its successor?

(a) The department may consider releasing surety to a former
self-insurer or its successor when all of the following have occurred:

(i) All claims against the self-insurer are closed; and

(ii) The self-insurer has been released from quarterly reporting
for at least 10 years.

(b) If the department releases surety, the former self-insurer
remains responsible for claim reopenings and new claims filed for oc-
cupational disease incurred during the period of self-insurance.
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AMENDATORY SECTION (Amending WSR 21-13-136, filed 6/22/21, effective
7/23/21)

WAC 296-15-123 Monitoring certification. (1) To maintain cer-
tification, a self-insured employer must remain in good standing with
department reporting requirements and payment of assessments, and con-
tinue to demonstrate they have the ability to promptly provide bene-
fits to its injured workers based on an analysis of the audited finan-
cial statements and related information for that employer.

(2) Credit rating evaluation for financial monitoring.

(a) Credit rating equal to or below B+/Bl: Self-insurer must in-
crease their surety by ((ter)) 10 percent of ((estimated—edaim)) total
outstanding liabilities.

(b) Credit rating equal to or below CCC+/Caal: Self-insurer must
increase their surety by ((twenty—five)) 25 percent of ((estimated
etaim)) total outstanding liabilities.

(c) Credit rating equal to or below CCC-/Caa3: Self-insurer will
be placed on corrective action for one year. If no improvement in
credit rating, then certification may be withdrawn.

(d) To assess an employer's ability to promptly provide any and
all required benefits to its injured workers, the department will uti-
lize these and other financial information. The department may also
utilize industry standards and other relevant information in its anal-
ysis.

() In addition to the actions and other relevant information
utilized in (a) through (d) of this subsection, the department, with
the director's discretion, may consider general economic conditions to
evaluate whether a self-insurer's certification may be maintained or
withdrawn.

AMENDATORY SECTION (Amending WSR 21-13-136, filed 6/22/21, effective
7/23/21)

WAC 296-15-151 Surety for a public entity's self-insurance pro-
gram. (1) Surety for public entities must be secured either through a
bond or escrow account consistent with WAC 296-15-121, or placed in a
designated reserve fund and provided on a department developed form
( (eopsistent—with—WAC—296—35—323+42))). The original will be kept by
the department. Required surety must cover at a minimum ( (ere—hundred
Ewenty—five)) 125 percent of the expected workers' compensation claim
costs occurring in the next calendar year or ((five—hundred—thousand
detdars)) $500,000, whichever is higher. The surety required may be
increased up to the total outstanding liabilities associated with
claims occurring during the time an employer functions as a self-in-
surer based on either the employer's compliance with Title 51 RCW or
its credit rating ((—ef—+the—emptoyer)) as follows:

(a) Credit rating equal to or below CCC+/Caal: Self-insurer must
increase their surety to 50 percent of total outstanding liabilities
associated with claims occurring during the time an employer functions
as a self-insurer.

(b) Credit rating equal to or below CCC-/Caa3: Self-insurer must
increase their surety to 100 percent of total outstanding liabilities
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associated with claims occurring during the time an employver functions
as a self-insurer.

(2) Public entities must provide a public entity surety certifi-
cation which will provide an estimate of the next calendar year's ex-
pected claim costs and the current estimate of the outstanding claim
liabilities.

(3) Credit rating evaluation for financial monitoring.

(a) For entities with acceptable credit ratings above B+/Bl, the
surety requirement will be ((ere—hundred—twenty—five)) 125 percent of
the next calendar year's expected claim costs or ((five—hundred—theou—
sard—dettars)) $500,000, whichever is higher.

(b) For entities with credit ratings at or below B+/Bl, the sure-
ty requirement will be the highest of the above amount, but not less
than ((£3+£fty)) 50 percent of the current estimate of outstanding claim
liabilities.

(c) For entities with credit ratings at or below CCC+/Caal, the
surety requirement will be the highest of the above amount, but not
less than ((eme—hundred)) 100 percent of the current estimate of out-
standing claim liabilities.

(d) In addition to the actions and other relevant information
utilized in (a) through (c) of this subsection, the department, with
the director's discretion, may consider general economic conditions to
evaluate whether a self-insurer's certification may be maintained or
withdrawn.

NEW SECTION

WAC 296-15-184 Liability for reimbursement following decertifi-
cation of self-insured public entities and groups. (1) A self-insured
public entity, or group authorized under RCW 51.14.150, that has its
self-insured status terminated by the director pursuant to RCW
51.14.080, shall have its obligations under this title fulfilled by
the department including paying compensation. This does not apply to
employers who are found to be in default under WAC 295-15-125.

(2) The department will fulfill the decertified self-insured em-
ployer's obligations under Title 51 RCW from the decertified self-in-
sured employer's deposit or from other funds provided under Title 51
RCW for the satisfaction of claims against the decertified self-insur-
ed employer. The decertified self-insured employer's obligations may
be met from the following options:

(a) If the decertified self-insured employer has provided securi-
ty through a bond or escrow account consistent with WAC 296-15-151,
the department makes demand upon the security provided by that decer-
tified employer for the full amount. The recovered security will be
deposited with the department and accrue interest that will be re-
tained to provide benefits to injured workers of the decertified em-
ployer.

(b) The decertified employer shall pay to the department an ini-
tial deposit equal to six-months of claim payments and any additional
costs as determined by the department within 30 days of notice of de-
certification.

(1) The six-month deposit will be recalculated every two years
beginning March 31st following decertification.
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(ii) The department shall be reimbursed for all such payments
from the decertified employer through periodic charges every 90 days.

(iii) The department shall transfer the balance of any decerti-
fied employer's deposit back to the employer when the following have
occurred:

(A) All claims against the decertified employer are closed;

(B) There has been at least 10 years since the decertified em-
ployer has received any billing for at least four consecutive quar-
ters; and

(C) If the department releases the deposit, the decertified em-
ployer remains liable to the department for claim reopenings and new
claims filed for occupational disease incurred during the period of
self-insurance.

(3) If a self-insured public entity, or group authorized under
RCW 51.14.150 is in default or the director has withdrawn the certifi-
cation, and a permanent total disability (pension) or fatality claim
is granted, the claim will be administered under WAC 296-15-171.

(4) An order by the department awarding benefits shall become ef-
fective and benefits due on the date issued. Any appeal or request for
stay of benefits is subject to RCW 51.52.050.
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