Washington Self-Insurers Association

“Claim Suppression” Rule Feedback

January 28, 2008

GENERAL CONCERN
A concern has been expressed that the language throughout the rules is so broad that it will be difficult for a self-insured employer to comply.  For example, what does “discourage the filing of a claim” mean?  Is that a look, a tone of voice?  The WACs should focus on bad behaviors, and not on generalities.

WAC 296-14-XXXX – What is Claim Suppression?


COMMENTS ON DEFINITION OF CLAIM SUPPRESSION:
Under (3), the last bullet-point should be split into two bullet-points.  The first should read “Provided medical treatment beyond first aid at the worksite, without providing employees an opportunity to file a valid industrial insurance claim; and/or.”  The next bullet-point should read “Paid for occupationally-related medical treatment off-site without providing employees an opportunity to file a valid industrial insurance claim.”
Regarding the on-site medical, many self-insured employers have medical offices on-site that provide non-occupational or safety-related services (i.e. – ear plugs, aspirin, allergy pills, administering hearing tests, etc.) and treatment for non-occupational conditions, as well as for provision of first-aid.  The Department is already claiming that the difference between a claim log and an incident log (or sign-in log) could be considered claim suppression, when it clearly isn’t.  Additionally, some employers bring providers on-site to address these non-occupational conditions.  It should be made clear in the rule that it is occupationally-related conditions and incidents that are at issue in claim suppression.  Leaving it too ambiguous provides a disincentive for employers to continue to provide these benefits to workers.

Regarding the off-site payment for medical services, self-insured employers pay for all medical costs associated with injured workers, and the injured workers get most of their medical treatment off-site.  To keep it as broadly written without the tie-in to the filing of a claim poses big problems in terms of trying to comply with the rule.  Additionally, most self-insured employers pay for health care benefits for their employees.  Anything that confuses non-occupational treatment paid by the employer and the occupational treatment paid by the employer will provide a disincentive for employers to continue to provide this benefit to their employees.
Under Examples, if an employee’s safety record and safety performance IS part of their performance evaluation, that should NOT be considered “claim suppression.”  As long as the focus is on enhancing safety and not on the filing of claims, it should be made clear that that is NOT claims suppression.

QUESTIONS:
1. RCW 51.28.010 and RCW 51.28.025 require employers to “immediately report” injuries and occupational disease to DLI “whenever” there is MD/PA/ARNP treatment.  It does not distinguish between first aid and treatment beyond first aid.  It specifically says “whenever there is MD/PA/ARNP treatment.”  Does this WAC now supersede those RCW’s?
2. Will RCW 51.28.010 and RCW.28.025 need to be rewritten?

3. What if the worksite is a hospital, and the MD/PA/ARNP provides first aid there?  Is the WAC saying that those will no longer need to be reported to the Department?

4. WAC 296-15-405 and WAC 296-15-320 require self-insured employers to immediately provide an SIF-2 and assistance with filing a claim “when notified of an injury or illness.”  To clarify, if first aid is the only treatment provided (even at the worksite – including hospitals), then the employer is not required to provide a SIF-2 to the injured worker?
WAC 296-14-XXXX – Must there be an accident or injury for which no claim was filed in order for the Department to make a finding of Claim Suppression?


COMMENTS ON NEED FOR ACCIDENT/INJURY FOR SUPPRESSION:

While we are supportive of the contention that there must be an accident or injury to have occurred before claim suppression can be pursued, we have strong concerns about Subsection (2).  It appears to run contrary to the intent that an accident or injury has occurred, and conflicts with the intent of Subsection (1).  We recommend deleting Subsection (2) to provide clarity.

QUESTIONS:

1. Shouldn’t this also include occupational disease?
2. What happens if there’s been an occupational disease (repetitive motion, communicable disease, etc)?  Would this apply?

3. What about exposures (communicable diseases, bloodborne pathogens, etc)?  If no disease has manifest but preventative treatment is required due to a probable exposure to a potentially infectious disease (needle sticks), what happens then?

WAC 296-14-XXX – Can the employer pay for the worker’s medical treatment to avoid the filing of a claim?


COMMENTS ON THE PAYMENT FOR MEDICAL TREATMENT:

Under (1), there’s a big question when the compensability of the claim is in doubt.  Many self-insured employers provide health care benefits.  They provide/pay for the treatment first, and figure out compensability later.  It’s more important for the injured worker to receive the proper treatment, rather than to hold up the claim waiting for an investigation to determine whether something was in the course of employment, whether the exposure arose from employment, etc.  Unfortunately, the wording in Subsection (1) is a blanket NO, when it may not be clear that a worker was injured on the job or who suffered an occupational disease claim.  Some language is needed to clarify this.
Under (2), Subsection (c) lacks clarity.  What does “written notification” entail?  Written notification should be defined in this context.

Under (2), a new item (d) should be added to allow for the payment of initial prescriptions, as allowed under the recently adopted law.  This is an issue dealing with the coordination of occupational and non-occupational benefits, and should be allowed.

QUESTIONS:

1. If the WAC’s are correct, and a claim does not have to be filed when the employer provides first aid at the worksite (even when the worksite is a hospital), how does the bill get paid?
2. Under this rule, can an employer use an internal budget to pay for first aid treatment when the employer is a hospital, which provides treatment in their emergency room by an MD/PA/ARNP?
WAC 296-14-XXX – What are the penalties for employers when a determination of claim suppression is made?


COMMENTS ON PENALTIES RESULTING FROM SUPPRESSION:

Under (2), this needs to be rewritten to clarify from when the five years begins to toll.  The confusion stems from whether it tolls from the complaint or allegation, or from the current finding of claim suppression (i.e. – when an order is issued).
Under (4), concern was expressed that there isn’t a tiered penalty structure for the largest category of employers – those with over 100 employees.  In fact, it is contended that it is inconsistent with SSB 5443 without taking into consideration both size of employer AND whether there are prior findings of claim suppression.


QUESTIONS:

1. In setting the size of employer thresholds for penalties, what about employees who are not classified as either full or part-time?  Those who are paid a per diem, on-call workers, etc?

2. How will “employees” be determined?  Is this the number of people on the payroll?  Is it a formula based on the number of worker hours reported to the Department?

3. What about employers who provide coverage to volunteers?  Is the number of volunteers included?

WAC 296-14-XXXX – What is a bona fide safety and accident prevention program under RCW 51.28.010?


COMMENTS ON BONA FIDE SAFETY PROGRAM:

Under (4), the wording is much too narrow.  Some employers have general accident prevention programs that apply to everyone in the company, not just those “for the specific job or jobs being performed and/or unique conditions at the worksite.”  We suggest the following rewrite: “(4) Safety and accident prevention programs may be applied generally to all employees, but should be designed or adapted for specific job or jobs being performed and/or unique conditions at the worksite.”
Under (5), in Subsection (c) concern has been raised that the term “or other items of cash value” is too broad.  ANY item has a “cash value”, including key fobs, watch fobs, water bottles, a barbeque or potluck, doughnuts, etc.  We recommend deleting the phrase “or other items of cash value” from the subsection.
WAC 296-14-XXXX – What treatment or assistance is considered to be “first aid” under RCW 51.28.010?


COMMENTS ON DEFINITION OF FIRST AID:

Generally, we are appreciative of the change that allows any provider to provide first aid.  However, we received a strong suggestion that the Department adopt the definition of “first aid” that is in the Federal OSHA regulations.  This would avoid confusion by the medical community and self-insured employers in trying to determine the differences between the OSHA record-keeping and workers’ compensation.

Under (2), this list does not include x-rays taken at the first visit, which are found to have negative results.  We suggest that x-rays be added to the list.
Under (2), Subsection (e) we believe the use of rigid items such as sticks or boards to support an injured arm should be allowed.


QUESTIONS:
1. WAC 296-15-405 and WAC 296-15-320 require self-insured employers to immediately provide an SIF-2 and assistance with filing a claim “when notified of an injury or illness.”  To clarify, if first aid is the only treatment provided (even at the worksite – including hospitals), then the employer is not required to provide a SIF-2 to the injured worker?
WAC 296-14-XXXX – What treatment or assistance is not considered to be “first aid” under RCW 51.28.010?


COMMENTS ON WHAT IS NOT CONSIDERED FIRST AID:
Generally, as in the proposed WAC defining claim suppression, we are concerned with the interpretation relative to non-occupational treatment – whether on-site or off-site.

Regarding the on-site medical, many self-insured employers have medical offices on-site that provide non-occupational or safety-related services (i.e. – ear plugs, aspirin, allergy pills, administering hearing tests, etc.) and treatment for non-occupational conditions, as well as for provision of first-aid.  The Department is already claiming that the difference between a claim log and an incident or sign-in log could be considered claim suppression, when it clearly isn’t.  Additionally, some employers bring providers on-site to address these non-occupational conditions.  It should be made clear in the rule that it is occupationally-related conditions and incidents that are at issue in claim suppression.  Leaving it too ambiguous provides a disincentive for employers to continue to provide these benefits to workers.

Regarding the off-site payment for medical services, self-insured employers pay for all medical costs associated with injured workers, and the injured workers get most of their medical treatment off-site.  To keep it as broadly written without the tie-in to the filing of a claim poses big problems in terms of trying to comply with the rule.  Additionally, most self-insured employers pay for health care benefits for their employees.  Anything that confuses non-occupational treatment paid by the employer and the occupational treatment paid by the employer will provide a disincentive for employers to continue to provide this benefit to their employees.

We recommend this WAC read as follows: “Occupationally-related treatment rendered on the worksite beyond those defined in WAC 296-14-XXXX is medical treatment, and is not considered first aid.  Occupationally-related medical treatments rendered away from the worksite, including those in WAC 296-14-XXXX, are not considered first aid.”  This proposed change should address our concern.

WAC 296-14-XXXX – Can the worker file a claim when first aid is provided?


QUESTIONS:

1. Under (1), if this is the case, then what are the requirements for self-insured employers?  When do we provide the injured worker with information about their rights to file?  What do we provide?  If you say “yes” to any of the questions pertaining to not having to file claims in any of the above proposed WACs, doesn’t this provision contradict what is stated above?

2. Under (2), does this mean that these WACs supersede the requirements of RCW 51.28.010, RCW 51.28.025, RCW 51.25.020, WAC 296-15-405, and WAC 296-15-320?  Are we correct in understanding that if the worker receives first aid at the worksite, even if it is by an MD/PA/ARNP in an employer’s emergency room (hospital), the self-insured employer is not required to comply with RCW 51.28.010, RCW 51.28.025, RCW 51.25.020, WAC 296-15-405, and WAC 296-15-320 regarding reporting to the Department and providing the worker with an SIF-2 and assistance with filing a claim?  If not, then how would this section of WACs work in conjunction with the above mentioned statutes and rules?
